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PRESENT DAY LABOR LITIGATION STATUTES 

Considerable adverse criticism has been directed at the courts for 
legislating judicially. Whether this criticism is warranted or not is 
not material to this discussion, but certainly the history and develop- 
ment of labor litigation is for the most part a chronicle of such judicial 
legislation. The legislatures, it is true, have helped to a considerable 
degree ; yet it is the judiciary that has faced most of the problems and 
has paved the way for our present rules. The task of the legislatures 
seems to have been to put many of these rules into statutory form, and 
also to bring about more or less uniformity between the law of the vari- 
ous jurisdictions. Few rules have taken statutory form that had not 
already been adopted by the courts in some jurisdiction, and thus the 
effect has often been simply to give legislative sanction to that which the 
courts had already formulated. Naturally, however, the legislatures 
have introduced several new features, and will probably continue to 
do so to a greater extent in the future, while continuing their task of 
settling points upon which there is now conflict in the judicial decisions. 1 

One of the first and most natural things for the legislatures to under- 
take was to establish the unions upon a legal basis. The courts of this 
country had refused to accept the English view that combinations of 
workmen were illegal conspiracies, and had not only refused to declare 
such associations unlawful, but had also declined to enjoin strikes for 
better wages and working conditions, etc. 2 This privilege of organiz- 



1 The reasons for this hesitancy of the legislatures is merely an incident in the 
political history of the United States. It is well realized that until recently the 
legislatures have been mostly dominated by certain political groups, with a result 
that progressive economic legislation has been obtained only through unusual 
effort. Fortunately this power has been overthrown generally and results are to 
be expected, although questions involving industrial relations are seemingly 
avoided by the legislatures whenever possible. Indeed it should not be overlooked 
that, in not a few instances, the labor unions have used their great power to pro- 
cure special legislation which tends to benefit labor at the expense of the common 
weal. Many would consider the Adamson Act as an instance of such undesir- 
able special legislation. It is believed, however, that the natural conservatism of 
the people will, in the long run, serve as an effectual check on our legislatures. 

2 Originally, of course, a combination of workmen was illegal in England, and 
it was not until 1825 that the earlier English statutes prohibiting such combina- 
tions were repealed. 6 Geo. IV, c. 129. Before such repeal, however, it was 
necessary for the American courts to decide whether or not they would adopt 
these rules, which had been in existence since feudal times. To their credit it 
can be said that the almost unanimous decision was that such rules would work 
great hardship upon the people and were unsuited to this country, and conse- 
quently combinations of laborers were recognized as legal. The origin of the 
English rules was explained in State v. Stewart (1887) 59 Vt. 273, 9 Atl. 559. 
where the court says : "The early English statutes, beginning with the middle of 
the fourteenth century, are to be read in the light of the civilization of that day, 
and their provisions, to us of the nineteenth century, harsh, illiberal and tyran- 
nical, were but the reflex of the prevalent notions of class distinctions, that 
shaped and guided the social and political polity of those days." Chief Justice 
Shaw in Commonwealth v. Hunt (1842, Mass.) 4 Mete, in, says: "All those 
laws of the parent country, whether rules of the common law, or early English 
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ing has now been expressly granted by statute in many states, 3 while 
in others it has been impliedly recognized by legislation enacted to 
protect some feature of unionism. 4 This question of the legality of 
a union, however, is of but little more than academic importance, for 
although it is frequently discussed, there are practically no decisions 
in this country holding unions to be illegal as such. The really 
important problem before our courts and legislatures has been to deter- 
mine what are the rights and privileges of the groups involved in labor 
disputes, while acting collectively. Preceding comments 5 have 
attempted to make a short review and classification of the rules estab- 
lished by the courts to govern this industrial relationship, and the 
present discussion is, concerned with the effect of statutory regulations 
on this subject. 

While the legislatures, as already suggested, have enacted many of 
the rules already put in force by some of the courts, yet there are 
important statutory changes. One of the changes attempted was to 
prevent the employer from discriminating between union and non- 
union men, either in hiring them or in continuing them in employment. 6 

statutes, which were made for the purpose of regulating the wages of laborers, . . . 
not being adapted to the circumstances of our colonial condition, were not 
adopted, used, or approved, and therefore do not come within the description of 
the laws adopted and confirmed by the provision of the constitution already 
cited." In the two states that did accept the English rule, the position was 
quickly abandoned and they now have statutes expressly legalizing such organi- 
zations. Pa. Laws 1869, ch. 1242, sec. 1, applied in Cote v. Murphy (1894) 159 Pa. 
420, 28 Atl. 190; 3 N. Y. Cons. Laws 1909, ch. 88, sec. 43. 

8 The Pennsylvania statute, supra note 2, declares that "it shall be lawful for 
any and all classes of mechanics, journeymen, tradesmen and laborers to form 
societies and associations for their mutual aid, benefit and protection, and peace- 
ably to meet, discuss and establish all necessary by-laws, rules, etc." Shortly 
afterwards it was enacted that a refusal was not indictable as a conspiracy. Pa. 
Laws 1872, ch. 1 105, sec. 1; see 3 N„ J. Comp. Stat. 1910, ch. 128; Minn. Laws 
1917, ch. 493, sec. 1 ; Wash. Laws, 1919, ch. 185 ; Wis. Laws 1919, ch. 211. 

4 "If, as we think, the statute expressly creates or recognizes the right of trade 
unions to be protected in the use of labels for trade union purposes, the sugges- 
tion that the association represented by the plaintiff is an unlawful association 
falls of itself." Tracy v. Banker (1807) 170 Mass. 266, 49 N. E. 308. A later 
decision by this court puts the privilege of organization on a constitutional basis, 
as has been done in several jurisdictions. "The right of laborers to organize 
unions and to utilize such organizations by instituting a strike is an exercise of 
the common-law right of every citizen to pursue his calling, whether of labor or 
business, as he in his judgment thinks fit. . . . This common-law right was 
raised to the dignity of a constitutional right by being incorporated in the Con- 
stitution of the Commonwealth. ... In article 1 of the Declaration of Rights 
it is declared that 'all men are born free and equal, and have certain natural, 
essential, and unalienable rights ; among which may be reckoned the right of . . . 
acquiring, possessing, and protecting property ; in fine, that of seeking and obtain- 
ing their safety and happiness.' It is in the exercise of this right that laborers 
can legally combine together in what are called labor unions." Pickett v. Walsh 
(1906) 192 Mass. 572, 78 N. E. 753. 

"Comments (1921) 30 Yale Law Journal, 280, 404, 501, 618. 

"These statutes provided that an employer should not "require any employee, 
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These statutes have been unavailing because they were held to conflict 
with constitutional provisions. 7 Such discrimination, therefore, still 
may exist. The desirability of eliminating it will not be discussed, 
except to point out that the legal privilege to discriminate can be taken 
away only through constitutional amendment. 

Enactments exist in most states to the effect that no one shall inter- 
fere by force or violence with the employment of another. 8 This, of 
course, is merely declaratory of what has always been the law on this 
matter. Some statutes also expressly forbid threats of injury to prop- 
erty or of bodily harm. 9 The North Dakota statute applies to any 
one who "maliciously interferes". 10 The legislatures could be of great 
service, however, by definitely stating what shall be the law on those 
matters in which the courts are in conflict and in which there is con- 
siderable agitation for a change. A familiar example of this is the 
boycott, which has been expressly declared illegal by statute in several 
states. 11 Another question which seems far from being settled is 
whether or not picketing shall be considered legal. Some few statutes 
expressly prohibit it in any form, 12 while others have declared peaceful 
picketing to be lawful. 13 It is in matters of this kind that we must 
look to the legislatures to determine and give expression to public 
policy and opinion. 

or any person seeking employment, as a condition of such employment, to enter 
into any agreement, either written or verbal, not to become or remain a member 
of any labor corporation, association, or organization; or shall threaten any 
employee with loss of employment, or shall unjustly discriminate against any 
employee because of his membership in such a labor corporation, association or 
organization." Act of June I, 1898 (30 Stat, at L. 428) ; Calif. Pen. Code, 1903, 
ch. 16, sec. 679; Colo. Rev. Sts. 1908, ch. 79, sees. 3925, 3926; Conn. Gen. Sts. 
1902, ch. 86, sec. 1207 ; 3 N. Y. Cons. Laws 1909, ch. 48, sec. 531 ; 2 N. J. Gen. 
Sts. 1895, 1905. 

7 Adair v. United States (1908) 208 U. S. 161, 28 Sup. Ct. 277 (federal statute 
held to be an invasion of the personal liberty and right of property guaranteed 
by the 5th Amendment) ; Gillespie v. People (1900) 188 111. 176, 58 N. E. 1007; 
People v. Marcus (1906) 185 N. Y. 257, 77 N. E. 1073; see discussion by Richard 
Olney, Discrimination against Union Labor — Legal? (1908) 42 Amer. L. Rev. 161. 

8 Mass. Rev. Laws 1902, ch. 106, sec. 11 ; Ala. Cr. Code 1907, ch. 176, sec. 6397; 
3 N. Y. Cons. Laws 1909, ch. 48, sec. 530; Jones v. Gin Wks. (1908) 131 Ga. 336, 
62 S. E. 236; Carter v. Oster (1908) 134 Mo. App. 146, 112 S. W. 995'. State v. 
Stockford (1904) 77 Conn. 227, 58 Atl. 769; Mass. Rev. Laws 1902, ch. 106, 
sec. 11. 

"Utah Comp. Laws, 1907, ch. 53, sec. 4487 x 11 ; Ala. Cr. Code 1907, ch. 211, sec. 
6856; State v. McGee (1908) 80 Conn. 614, 69 Atl. 1059; Schults v. State (1908) 
135 Wis. 644, 114 N. W. 505. 

10 N. D. Pen. Code 1913, ch. 7, sec. 9445- 

11 Hurd's Rev. Sts. 111. 1919, ch. 38, sec. 46; Ala. Cr. Code, 1907, ch. 176, sec. 
6396; Colo. Rev. Sts. 1908, ch. 15, sec. 398; United States v. Raish (1908, S. D. 
111.) 163 Fed. 911 (use of mails to boycott). 

12 Ala. Cr. Code, 1907, ch. 176, sec. 6395. 

13 Heitkemper v. Central Labor Council (1920, Ore.) 192 Pac. 765. The diffi- 
culty involved in statutes of this kind is to determine what constitutes "peaceful 
picketing." See Truax v. Corrigan (1918) 20 Ariz. 7, 176 Pac. 570. 
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There is one kind of legislation — the anti-trust acts — which has 
assumed peculiar importance in labor disputes and which in this par- 
ticular is the object of considerable attack at the present time. These 
acts were of course originally designed to combat the large combi- 
nations of capital, but were so framed as to require the courts to hold 
that they apply to labor unions as well. Probably the best known 
of these, and the model for many later state enactments, is the Sherman 
Anti-Trust Act, 14 which provides that "every contract, combination in 
"the form of trust or otherwise, or conspiracy, in restraint of trade or 
"commerce among the several States, or with foreign nations, is hereby 
"declared to be illegal." The unious have been making a constant 
fight to have it determined they are not subject to this legislation, and, 
indeed, hailed the Clayton Act 15 as affording the desired protection. 
A recent decision of the United States Supreme Court, however, 
showed this assumption to be erroneous. 16 It is indeed doubtful 
whether an amendment exempting labor unions or any other special 
class from the operation of the Act would not be unconstitutional. 17 

Another matter which is in a state of uncertainty at the present time 
is the extent to which the use of writs of injunction shall be allowed 
in labor disputes. There seems to be a determined effort to limit such 
use. 18 Several states have enacted legislation to restrict "government 
"by injunction," and it was also commonly believed that the Clayton 
Act was designed to accomplish this purpose. Such legislation, how- 
ever, has not effectually prevented the courts from continuing to grant 
injunctions, and this evil, if it is one, still exists. 19 Obviously this 

"July 2, 1890 (26 Stat, at L. 209). This was held to apply to labor unions in 
the case of Loewe v. Lawlor (1908) 208 U. S. 274, 28 Sup. Ct. 301, aff. in (1915) 
235 U. S. 522, 35 Sup. Ct. 170. A collection of the state statutes is to be found 
in Cooke, Combinations, Monopolies and Labor Unions (2d ed. 1909) 384 ff. 
See Reihing v. Local Union (1920, N. J.) 109 Atl. 367; Webb v. Cooks' Union 
(1918, Tex.) 205 S. W. 465. 

"Oct. 15, 1914 (38 Stat, at L. 730). A recent statute in Wisconsin expressly 
states that labor organizations shall not "be held or construed to be illegal com- 
binations or conspiracies in restraint of trade, under the anti-trust laws. The 
labor of a human being is not a commodity or article of commerce." Wis. Laws 
1919, ch. 211. 

16 Duplex Printing Co. v. Deering (1921) 41 Sup. Ct. 172. 

"Niagara Fire Ins. Co. v. Cornell (1901, D. Neb.) no Fed. 816 (Nebraska 
statute held to be unconstitutional); cf. Rohlf v. Kasemeier (1908) 140 Iowa, 
182, 118 N. W. 276; People v. Butler Foundry (1903) 201 111. 236, 66 N. E. 349. 

18 Wash. Laws, 1919, ch. 185 ; Ore. Laws, 1919, ch. 346, applied in Greenfield v. 
Central Labor Council (1920, Ore.) 192 Pac. 783. 

"In Goldberg v. Stablemen's Union (1906) 149 Calif. 429, 86 Pac. 806, the 
court said : "The section of an act of the legislature there referred to, is some- 
what difficult of construction; but, in the first place, it cannot, in our opinion, 
be construed as undertaking to prohibit a court from enjoining the main wrong- 
ful acts charged in the complaint in this action; and, in the second place, if it 
could be so construed, it would to that extent be void because violative of 
plaintiff's constitutional right to acquire, possess, enjoy and protect property." 
It is interesting to note how well this fits in with the Massachusetts idea, when 
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question is far from settled, and a prediction as to its solution would 
be futile. 

Probably the labor legislation of greatest interest in the United 
States today is the Kansas Industrial Court Act. This marks a de- 
parture from the customary field of legislation in this country, and the 
result is being observed with great interest. Kansas has been the first 
state of the Union to take advantage of the experiments in compulsory 
arbitration in New Zealand and other countries and to make a real 
attempt to take control of the situation when there is industrial unrest. 
The extent of our legislation before this has been to provide boards of 
mediation and conciliation, etc., their duty being to investigate labor 
disputes and to attempt to bring about industrial peace by arbitration 
wherever possible. 20 No comment seems necessary on the results 
obtained by these boards, other than to point out that it is well realized 
that in our system of law these expedients have not met the situation, 
and that, despite such boards of conciliation, a strike, as such, is today 
more or less uncontrolled by law. It is hoped that the Kansas Act 
may point the way to that much talked of ideal, industrial peace. 21 

Very little mention has been made thus far in these comments of the 
English law governing trade disputes, the discussion having been 
intentionally confined as far as possible to the American decisions. 
Undoubtedly, of course, several well-known English cases 22 have 
exerted a great influence on American decisions and have become almost 
classics on this subject. The law as to labor disputes in England is 
now generally governed by the Conspiracy and Protection of Property 

ordinarily these two courts are quite divergent in their interpretation of labor 
law. In Bogni v. Perotti (1916) 224 Mass. 152, 112 N. E. 853 it was stated that 
"the right to work, therefore, is property. One cannot be deprived of it by 
simple mandate of the Legislature. It is protected by the Fourteenth Amendment 
to the Constitution of the United States and by numerous guaranties of our 
Constitution. It is as much property as the more obvious forms of goods and 
merchandise, stocks and bonds. That it may be also a part of the liberty of the 
citizen does not affect its character as property." But see dissenting opinion of 
Bennett, J., in Heitkemper v. Central Labor Council, supra note 13. See Notes 
(1917) 1 Minn. L. Rev. 71. For a discussion of the Duplex Printing Co. case, 
supra note 15, see (1921) 19 Mich. L. Rev. 628; see also Buyer v. Guillan (Feb. 2, 
1921) U. S. C. C. A. 2d, Oct. Term, 1920, No. 154; Monday Co. v. Automobile 
Local (1920, Wis.) 177 N. W. 867. For a different conception of the constitu- 
tional guaranties and the "right to work," see Pound, Liberty of Contract (1909) 
18 Yale Law Journal, 454. 

ao Conn. Gen. Sts. 1902, ch. 273, sees. 4708-13; Hurd's Rev. Sts. 111., 1905, ch. 10; 
Mass. Rev. Laws, 1902, ch. 106 (amended by Acts of 1904, chs. 313, 399) ; Minn. 
Gen. Sts. 1913, ch. 23, sec. 3940; 3 N. Y. Cons. Laws, 1909, ch. 36, sees. 140-8; 
Pa. Laws, 1913, ch. 267; Wis. Laws, 191 1, ch. 485. A collection of these statutes 
may be found in 7 Labatt, Master and Servant (1913) 8587-8601. 

"Young, Industrial Courts; with Special References to the Kansas Experi- 
ment (1920) 4 Minn. L. Rev. 483, (1920-21) 5 Minn. L. Rev. 39, 185, 353; Vance, 
The Kansas Court of Industrial Relations (1921) 30 Yale Law Journal, 456. 

"Lumley v. Gye (1853, Q. B.) 2 Ell. & Black. 216; Allen v. Flood [1898, H. L.] 
A. C. 1 ; Quinn v. Leathern [1001, H. L.] A. C. 495- 
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Act, 1875, 23 and the Trades Disputes Act, 1906. 2 * It seems that, as 
in America, the determining factor as to the legality of a strike is that 
of a justifiable object. 25 Naturally the English law also adopts the 
sound policy that any resort to violence or force is illegal. 29 Union 
workmen may lawfully refuse to work with a non-union workman, 
and thus enforce the closed shop. 27 Picketing if peaceful is permis- 
sible, by statute. 28 Thus, in general, the English law has adopted 
principles fundamentally in accord with the rules established in this 
country, and, indeed, is more consistent with such rules than the deci- 
sions of some of our own courts. Due to the provisions of the Trades 
Disputes Act, however, the English courts are disposed to be more 
liberal with the labor unions, and the doctrine of justification is ex- 
tended further than in the United States. 

Practically all the remaining parts of the English-speaking world 
have some form of compulsory arbitration of labor disputes. Thus 
Canada, Australia, and New Zealand have arbitration laws which have 
been in operation for several years and which may lead to an adjust- 
ment of all industrial disputes on a rational basis. 29 Truly they are 
experiments of great interest to the rest of the world and ones which 
at least recognize the fact that the state must be supreme in matters 
of this kind and that industrial warfare is a thing to be outlawed. It 

as 38&39Vict. c.86. 

M 6Edw. VII, c. 47- 

25 "The legality of using threats in the interest of its members by a trade union 
had been repeatedly considered. The authorities showed that the question was in 
each case whether what the defendants threatened to do was an actionable wrong. 
Had they a just cause or a reasonable excuse for doing what they did? He came 
to the conclusion that what the defendants here had done was done with a bona 
fide desire to further the interests of their members. If so, they had taken no 
unlawful means to carry out what was a perfectly legitimate object." Wake v. 
Motor Trade Association (1920, C. A.) 65 Sol. Jouk. 239. 

""He must prove that in order to procure their object they have resorted to 
threats, coercion, or other illegal means. Inducement not to continue an employ- 
ment is illegal only if it is exercised by the use of illegal means . . .Can a simple 
notification to the employer of an intention to do a lawful act or lawful acts, 
whether it be a notification on behalf of an individual or on behalf of a number 
of persons, properly be described as the use of illegal means against the plaintiff? 
I do not think it can." Wolstenholme v. Ariss [1920] 2 Ch. 403. One of the 
provisions of the Trades Disputes Act (sec. 3) is to the effect that interference 
by a union with a contract of service shall not be actionable. 

'"Wolstenholme v. Ariss, supra note 26; Hodges v. Webb [1920] 2 Ch. 70; 
White v. Riley [1921] 1 Ch. 1. 

83 "This statute [Trades Disputes Act] might well be termed a codification of 
the law relating to peaceful picketing as laid down by a majority of the American 
courts." — Martin, Modem Law of Labor Unions (1910) 241. 

M For the Canadian, Australian, New Zealand, arbitration laws, see 7 Labatt, 
op. cit, 8601-8621. See also Riddell, Labor Legislation in Canada (1920-21) 5 
Minn. L. Rev. 83, 243; Higgins, A New Province for Law and Order (1915) 
29 Harv. L. Rev. 13, (1918) 32 id. 189, (1920) 34 id. 105. 
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is also interesting to note that Denmark has recently enacted somewhat 
similar legislation. 30 It has established a system of independent courts 
to deal with labor disputes, but, curiously enough, left the selection of 
judges to private organizations. This is certainly a departure from 
the usual course of procedure, involving as it does the court of highest 
instance within a particular field. 

It is evident that the courts have been unable to bring about indus- 
trial peace in this country. There is some possibility that labor and 
capital will settle their differences without requiring outside interven- 
tion. The prevalent view, however, appears to be that the remedy 
must come through the legislatures. Probably the natural course for 
them to take will be in the direction of compulsory arbitration. The 
Kansas experiment may be the entering wedge, or it may show the 
impracticability of such a course. 31 There undoubtedly is a solution 
to this problem, and it is to be hoped that the legislatures will make 
a serious effort to discover it. Certainly it would be a sinister con- 
fession of weakness if a democracy were to admit that it could devise 
no means to control and put an end to private warfare between two 
such large groups of its citizens. 

JUDGMENT OR SATISFACTION AS PASSING TITLE 

"The controversy whether the title to a converted chattel vests in a 
defendant by simple judgment, or only after the satisfaction of the 
judgment, is, therefore, but another battle of the knights over the gold 
and silver shield. Under some circumstances the title changes by the 
judgment alone; in other cases satisfaction is necessary to produce 
that result." 1 

Such was the conclusion of Ames on the mooted question whether, 
in an action for conversion, the mere entry ( of a judgment for the 
value of the converted chattel, or the payment of the judgment, passed 
the title of the chattel to the converter. The early cases stated that 
title passed by the judgment. 2 It has long been the fashion, however, 
to say that, not the judgment, but only satisfaction of it passes the 



80 The Danish Labor Court: (Dec. 9, 1920) Industrial Information Service 3-6. 
31 This and other measures will be taken up in a further comment. 
'Ames, The Nature of Ownership (1890) 3 Harv. L. Rev. 23, 313, 327, 3 Select 
Essays in Anglo-American Legal History (19--) 561, 578, Lectures in Legal 

History (1913) 2 °9- 

2 Adams v. Broughton (1708, K. B.) 2 Strange, 1077; Smith v. Gibson (1737. 
K. B.) 1 Cas. T. Hardw. 319; Brown v. Wotton, (1606, K. B.) Cro. Jac. 73, 
Yelv. 67, Moore, 762; Bishop v. Montague, (1601, C. P.) Cro. Eliz. 824. See also 
Buckland v. Johnson (1854, C. P.) 15 C. B. 145; Cooper v. Shepherd (1846, C. P.) 
3 C. B. 265; note to Bennett v. Brandao (1843, C. P.) 6 Man. & Grang. 630, 640; 
Kitchen v. Campbell (1772, C. P.) 3 Wils. 304, 309, 2 Wm. Black. 779, 827; see 
also discussion of the earlier cases in Brinsmead v. Harrison (1871) L. R. 6 C. P. 
584, (1872) L. R. 7 C. P. 547. For cases in the Year Books see note 5, infra, 
and cf . Keil. 58b. 



